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first time; also 
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them new. 
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Editorial 


Discussion of methods for selecting judges will not cease until something far 
better has been devised for large cities than the plans now in effect. The addresses 
in this number by Mr. Guthrie, of New York, and Mr. Miller, of Chicago, throw 
some light on the problem and mark progress in the discussion. The state of New 
York has abandoned the direct primary as a means for nominating judges of the 
Court of Appeals and Supreme Court. Ten years of experiment was enough to 
arouse a strong opposition to the direct primary, and enough, evidently, to soften 
the memory of the party convention. 

There has been one great absurdity running all through this discussion. It 
lies in the assumption that there are only two ways of selecting judges—popular 
election, so-called, and appointment by the governor—and only two ways of 
nominating—by a party convention or by a primary. Of course a good many . 
different ways of selecting judges could be devised. The greatest success is to be 
presumed when the selection is made by some person (or persons) who is competent 
to determine the fitness of eligible candidates, who is responsible, in some measure 
at least, for the due administration of justice, and who is directly responsible in 
the exercise of this great power to the entire electorate. 





In other English speaking countries the system of responsible party govern- 
ment permits of the exercise of an appointing power with conspicuous responsibility 
and success. Under our constitutions party responsibility is impossible. Our sys- 
tem was devised in order to cripple party organization. Parties could not be done 
away with but they were interfered with sufficiently to deprive them of genuine 
responsibility. 

The direct primary has been productive of a vast amount of good in respect to 
many offices. It has broken the grip of parties where their control was frequently 
obnoxious. But in the selection of judges it has introduced new evils of which the 
people are as yet hardly aware but which.are well known to the Bar. In the larger 
cities the direct primary has not only failed but has gone even further by demon- 
strating the unsoundness of the entire elective system as applied to judges. 





This is the most interesting feature of Mr. Amos C, Miller’s address concerning 
Chicago’s recent experience, when the Bar Association rallied to prevent a powerful 
political ring from acquiring control of the entire Circuit Court, all of the twenty 
places in this court becoming vacant at one time. The fact that the Bar Association 
was successful in shaping a fusion movement and alarming the mass of voters 
so that the Bench was saved does not by any means prove that the election of judges 
in Chicago is a safe or desirable method. Some other plan must be evolved. In this 
work Mr. Miller, as delegate to the Constitutional Convention, has taken the lead. 
The most significant news of all is that the local Bar has evidently become convinced 
that the old system is dangerous and anything but what it has been called, a system 
of “popular election.” And the intelligent, disinterested element of the electorate 
is ready for a change. The details of the proposal are set forth by Mr. Miller in 
his address. f 





Wherever an elective system is working badly there is opportunity for the Bar 
to render great public service. In some states the influence of the Bar has been 
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sufficient to insure a pretty high average of judicial ability. In other states the 
development of the Bar primary, as an advisory medium, is progressing. By all 
means let Bar associations do all in their power to keep able judges in our courts; 
but this should be understood in its true light, as a mere crutch for a defective 
system. 


As long as we adhere in principle to the idea of “popular elections” for judges 
participation by any single interest can be no more than a palliative. Of all the 
interests, that of the Bar is best, for lawyers do know something about the qualifi- 
cations of candidates, and it is in this respect that the electorate is fatally weak. 


But it should be recognized that, in the absence of legal authority, it is in 
principle unsound that judges should owe political debts to individual lawyers or to 
casual committees of the Bar. It would be entirely different if the entire responsi- 
bility for selecting judges were imposed upon lawyers and they were so organized as 
to exercise this power in an impersonal way. The plan was devised a few years ago 
to permit the lawyers of Birmingham exclusively to nominate local judges. The 
voters were to be given their choice among candidates selected by the Bar under 
statutory regulations so framed that every lawyer would have equal participation. 
It is unfortunate that the legislature of Alabama withheld consent, for the plan 
had much to recommend it. 





The soul of judicial reform lies in reorganization of the judiciary to permit 
of the responsible direction of judges and lesser judicial officers. This is what is 
implied in the phrase “unified court.” The Louisiana constitutional convention 
refused to take the long step ahead. The Illinois convention has gone a con- 
siderable distance in recognizing the need for expert administration of the many 
judges in its metropolitan center. The New York convention is now being 
urged to unify the courts of the state and provide adequate administrative power. 
No other proposal promising important results has been offered and none can be 
offered. The Missouri State Bar Association is preparing to present a thoroughly 
unified system to the convention soon to pe held. The first draft of the judiciary 
committee of the Association is complete in its acceptance of the principles involved. 
And now looms up the plan for imposing upon the federal judicial system the es- 
sential principles of this needed reform. The address on Attorney General Daugh- 
erty’s bill by Chief Justice Taft, published in this number, is highly encouraging. 
It looks very much as though the unified conrt plan would before long be given 
opportunity to prove its worth. When that opportunity is afforded the American 
judiciary will have crossed the threshold of a new era. 





The administration of criminal law in Cleveland was subjected to an expert 
and most thorough survey during recent months. For this work the Cleveland 
Foundation selected Dr. Roscoe Pound and Prof. Felix Frankfurter as directors 
and they chose the best available talent for the field work. The survey is not only 
far more searching than any similar work ever undertaken in this country but 
possesses also the great advantage of including recommendations for reform. An 
advance statement and summary of findings and conclusions has been made by 
Mr. Reginald Heber Smith, author of “Justice and the Poor” for the JourNAL, and 
will probably be published in the October number. In view of the importance of the 
subject and the thorough manner of performing this service, the report promises 
to be extremely significant. 

















_ To Unify Federal Judges 


Chief Justice Taft Tells American Bar Association of Attorney General 
Daugherty’s Bill to Apply Principles of Unified Court 
to U.S. Judiciary 


The cause of organizing the judiciary 
for effective work under responsible direc- 
tion now receives added impetus from the 
introduction in the United States Sen- 
ate by the Chairman of the Judiciary 
Committee of a bill to provide flexible 
administration in the Federal District 
Courts, such as this Society has recom- 
mended for state systems. 

The American Judicature Society has 
restricted its attention to state systems, 
one reason being that the United States 
courts have generally been better off than 
state courts and because opportunity for 
any general revision has not seemed im- 
minent. 

In recent months, however, congestion 
of cases has arisen so generally in the 
District Courts that some change becomes 
imperative. And, instead of following 
the honored but largely discredited mode 
of merely adding more judges, the grow- 
ing confidence in the principles of unifi- 
cation have led to the formulation of the 
plan in the bill referred to, which was 
drafted by Attorney General Daugherty. 

Announcement of this bill, and an ex- 
planation of its nature and the reasons 
for it, was made dramatically by no less 
a personage than the Chief Justice of the 
United States, William Howard Taft, ad- 
dressing the Judicial Section of the 
American ‘Bar Association at Cincinnati 
on September 1. 

Mr. Taft, as statesman and lawyer, has 
lost no opportunity for many years to 
advocate for the judiciary a return to the 
rule-making power as a cure for proced- 
ural troubles. His analysis of defects has 
been accurate and his sense of the waste 
and injustice existing so commonly in our 
courts has been courageously and freely 
expressed on numerous public occasions. 
Now Chief Justice Taft embraces also the 
need for administrative organization of 


judges, for all the principles implied in 
the term “unification of courts.” He 
gives his sanction to the idea that there 
should be expert direction of the activ- 
ities of judges, that judges should be reg- 
ularly assigned to specific duties, that they 
should hold conferences to discuss meth- 
ods and results of administration, and 
that complete statistics of judicial work 
should be made available as a check and 
guidance. 

It is no simple matter to apply these 
principles, however one may be convinced 
of their soundness, to a static institution 
like the United States judiciary. The 
necessity for creating more judgeships 
affords the opportunity and an ingenious 
method has been devised, simple but prom- 
ising complete effectiveness. We are for- 
tunate in being able to present here the 
entire text of Mr. Taft’s brief address: 


By the Chief Justice of the United States 


The main purpose of government is the 
maintenance of law and order and the 
administration of justice. In modern 
days, of course, the functions of govern- 
ment have been largely amplified. 
Whether for the benefit or otherwise of 
the people, I am not here to discuss. But 
certainly the importance of impartial, 
prompt and effective administration of 
justice has not lost its importance in any 
change of view as to other functions of 
the government. The administration of 
justice is carried on by the co-operation 
of the courts, which interpret and enforce 
the law and the rights of parties under the 
law, and whose judgments are carried out 
by the executive. The courts are consti- 
tuted of judges, and it is customary to 
assume that the administration of the law 
is largely within their control, and that 
where the law fails, and peace and order 
are not maintained, and rights of parties 
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are not promptly settled, the judges are 
responsible. The judges are assisted in 
their labors by the members of the pro- 
fession of the law, and that profession 
must share with the judges such respon- 
sibility as may be properly charged to 
them in the fulfillment of their great gov- 
ernmental function. What I would like 
to emphasize in this presence, however, is 
that while the judges of our courts have 
their faults, they may rightly excuse 
themselves in a large degree on the ground 
that the fault lies with the legislative 
power which does not provide them with 
adequate machinery for the prompt and 
satisfactory dispatch of business. 


I doubt if there is a single element in 
the causes that render the administration 
of justice with us inadequate so important 
as its delays. It is important, of course, 
that controversies be settled right, but 
there are many civil questions which arise 
between individuals in which it is not so 
important as that it be settled. Of course 
a settlement of a controversy on a funda- 

mentally wrong principle of law is greatly 

to be deplored, but there must of necessity 
be many rules governing the relations be- 
tween members of the same society that 
are more important in that their estab- 
lishment creates a known rule of action 
than that they proceed on one principle 
or another. Delay works always for the 
man with the longest purse. It works 
always in favor of the corporation as 
against the poor litigant. If considera- 
tions of small economy, without a full 
understanding of the importance of the 
need for an adequate judicial machine, 
shall prevent its creation by law, then cer- 
tainly the judges, who find it impossible 
to do the work which crowds into the 
court, are not to be blamed for it. 

It is pathetic to one who has an inti- 
mate knowledge of the difficulties of the 
administration of justice, and the real 
reasons for its failure in the lack of proper 
legislation, to note the life-consuming ef- 
fort of judges to do more work than they 
possibly can do, in order that the arrears 
in their dockets may not grow. I could 
point to instance after instance in which 


judges have worn themselves down in an 
effort to neutralize the negligence of leg- 
islatures in this regard. I know of one 
in Tennessee. Tennessee has three nat- 
ural divisions, East Tennessee, Middle 
Tennessee and West Tennessee. It is a 
very long State and a very big State, and 
a State with a great deal of law business 
in the three parts, especially in the moun- 
tain districts, where the moonshine busi- 
ness is not a matter of recent growth but 
has always been there. For motives of 
false economy, while there are two dis- 
tricts, with separate clerks’ offices and 
marshals’ offices, there had never been 
more than one judge provided for the two 
districts. The amount of business there 
is overwhelming for one man. One able 
judge died before his time under the 
strain, and although the incumbent judge 
is one of the ablest district judges in the 
United States, and willing and anxious to 
devote all his time to the avoidance of 
arrears, the cases are piling up on him 
from year to year until his future is 
utterly hopeless, so far as the disposition 
of the business before him is concerned. 
A judge for the Middle District has not 
heen furnished. Why? Because for years 
there was a fear that if the bill went 
through, one faction or one party would 
be successful in securing the appointment 
of its candidate. 


The congestion which exists in many 
of the districts of the United States—and 
it has been growing because of the gradual 
enlargement of the jurisdiction of the 
courts under the enactment by Congress 
of laws which are the exercise of its here- 
tofore dormant powers—has been greatly 
added to by the adoption of the Eigh- 
teenth Amendment and the passage of the 
Volstead law. Something must be done, 
therefore, to give to the Federal Courts 
a judicial force that can grapple these 
arrears and end them. 

The Attorney-General has been much 
impressed with the great increase in busi- 
ness in the courts, and has recommended 
to the President and to Congress the 
adoption of a law which it seems to me 
will much facilitate the dispatch of busi- 
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ness in the courts of the United States. 
These courts have been aided by the Work- 
men’s Compensation Act of the United 
States, which has transferred to a differ- 
ent tribunal the settlement of contro- 
versies that took up much time in jury 
trials; but in spite of this the other causes 
of increase in business have been so great 
that the number of cases pending is start- 
ling in its growth and size. 


The Proposed System 


The bill which the Attorney-General 
has presented to Congress, and which has 
now been introduced by the Chairman of 
the Judiciary Committee of the Senate, 
adds to the judicial force of the United 
States two district judges at large in each 
circuit, or eighteen in all. They are to 
have and exercise all the powers of dis- 
trict judges except that they may not 
make appointments of clerks and other of- 
ficers which should obviously be made by 
judges knowing the vicinage. They are 
—as all judges must be—appointed, or 
created, under the judicial power of the 
United States, granted by the third arti- 
cle of the Constitution, judges for life; 
but the provision of the new bill is that 
when any of these judges dies or resigns, 
his successor shall not be appointed unless 
Congress shall affirmatively so decide. 
This is as temporary a federal judge as 
the Constitution will permit. These 
judges at large are to be assigned by the 
senior Circuit Judge to any district in 
the Circuit where needed and by the 
Chief Justice to any district in any other 
Circuit. 

In the bill is another important feature 
that in a sense contains the kernel of the 
whole program intended by the bill. It 
provides for an annual meeting of: the 
Chief Justice and the senior circuit 
judges from the nine circuits, and the 
Attorney-General, to consider required re- 
ports from district judges and clerks as to 
the business in their respective districts, 
with a view to making a yearly plan for 
the massing of the new and old judicial 
forces of the United States in these dis- 
tricts all over the country where the 


arrears are threatening to interfere with 
the usefulness of the courts. It is the 
introduction into our judicial system of 
an executive principle to secure effective 
teamwork. Heretofore each judge has 
paddled his own canoe and has done the 
best he could with his district. He has 
been subject to little supervision, if any. 
Judges are men and are not so keenly 
charged with the duty of constant labor 
that the stimulus of an annual inquiry 
into what they are doing may not be help- 
ful. With such mild visitation he is likely 
to co-operate much more readily in an 
organized effort to get rid of business and 
do justice than under the “go-as-you- 
please” system of our present federal 
judges, which has left unemployed in easy 
districts a good deal of the judicial energy 
that may be now usefully applied else- 
where. 

The choice of men eligible for the posi- 
tion will be widely enlarged when they 
are to be selected from a circuit as dis- 
tinguished from a district. The services 
of eighteen judges will be fully needed 
in addition to the existing judiciary, even 
though that may be better organized in 
attacking arrears. 

The number of bills that are pending 
for additional district judges in various 
districts is great. In almost every dis- 
trict there is an effort to secure an addi- 
tional judge. Some effort should be made 
without reference to this bill. On the 
other hand, in many districts the demand 
is personal and political and does not 
grow out of the real needs of the par- 
ticular district. The adoption of the pres- 
ent bill will do much to satisfy every rea- 
sonable demand for additioanl judges on 
economical lines. This executive principle 
of using all the judicial force economically 
and at the points where most needed 
should be adopted in every state, and 
when adopted will offer a remedy to a 
great deal of the injustice by delay that 
now exists. State judges, as well as Fed- 
eral judges, should be interested in the 
adoption of this Federal measure as a 
model for the states. 
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We have a great many complaints of 
the failure of justice in trials which have 
great publicity in which the jury does not 
seem to do their duty. That subject I 
discussed in a paper read before the Bar 
Association in Montreal. I merely wish 
now to emphasize the fact that if legis- 
latures take away the power of judges to 
eonduct trials as they ought to be con- 
ducted, and as they have been conducted 
in English courts of justice and in Fed- 
eral courts of justice since their organiza- 
tion, and reduce the judge to a mere mod- 
erator, the complaint for results should 
not be laid at the door of the judiciary— 
it must rest with the legislature. 

The members of the profession, how- 
ever, cannot escape criticism in the same 
way. With one or two exceptions, every 
state legislature is full of lawyers and 
the profession has a very great power, if 
it would exercise it, to perfect the ma- 
chinery for the administration of justice. 
But too often lawyers in the legislature 
have allowed themselves to be influenced 
by personal considerations, by small jeal- 
ousies of the power of judges and by shap- 
ing the administration of justice to suit 
the character. of their particular practice. 
It is important that the responsibility for 
unsatisfactory legal procedure should be 
put where it belongs, and much of it, I am 
sorry to say, is due to the members of the 
profession who do not do credit to the 
profession in the discharge of their 
political duties in this regard. 

Of course, we of the judiciary can not 
go off scot free. We have defects of our 
own. A judge exercises a great deal of 
power. If he allows his head to be turned 
thereby, he becomes a danger to the com- 
munity. If he is disliked by the Bar, it 
is ordinarily his own fault, because no 
member of the Bar is likely deliberately 
to antagonize him. All he has to do is 
to administer justice without fear or favor 
and teach the Bar that that is the prin- 
ciple upon which he is acting, and he will 
establish a position for himself among the 
lawyers that they will respect and recog- 


nize. Some trial judges are lazy, espe- 
cially when their powers are taken away 
from them by the legislature, and do 
not give that close attention to the conduct 
of trials that all judges should exercise. 
When a judge does not follow every item 
of evidence and direct all his energies to 
the case before him, it will get away from 
him and the more powerful of the counsel 
will have a great advantage. Even under 
the most adverse legislation, a judge can 
exercise much influence in the trial of 
cases if he will only possess himself of 
the case and keep himself advised of 
every turn in the progress of the case. 
In addition to that, he may learn a great 
deal, and no matter how erudite and 
familiar he is with the principles of law, 
he still may learn something about the 
particular case. 





Barbers and Judges 

A little side-light on the matter of judi- 
cial dignity and inferior courts is afforded 
by a clipping from a Chicago newspaper 
which carries a half-column portrait of a 
new “judge” and this caption: Barber- 
Judge of Waukegan Also Is Bandmaster. 
The article follows: 

Election of Charles E. Mason as judges 
of Waukegan’s municipal court isn’t going 
to deprive Waukegan of its “silent 
barber.” Judge-elect Mason yesterday an- 
nounced he would continue to wield a 
razor in Lou Gullidge’s shop in Washing- 
ton street and perform his duties as a 
magistrate between shaves. His court will 
be over the barber shop. The new judge 
offers special inducements to couples seek- 
ing matrimony. In addition to being a 
barber and a judge, Mr. Mason is leader 
of “Mason’s Syncopating Orchestra,” and 
offers to furnish the music for marriages 
at which he presides. He also agrees to 
shave the bridegroom. 

Of course this is extremely humorous. 
Almost painfully so, since nearly every 
town in the entire country has its equiva- 
lent of a “barber-judge.” 























The Duty and Responsibility of the Bar in the 
Selection of the Judiciary 


Repeal of New York’s Direct Primary Law Explained by William D. 
Guthrie—Chicago Bar Association’s Recent Great Victory 
Told by Amos C. Miller 


This number of the JouRNAL was de- 
layed in order to publish two papers of 
great present interest. Mr. William D. 
Guthrie of New York prepared a paper 
with the above title for the Conference of 
Delegates of State and Local Bar Asso- 
ciations, meeting August 30 at Cincinnati. 
Mr. Guthrie was unable to attend, and, 
owing to the congested condition of the 
program, it was voted merely to publish 
his address as part of the proceedings. 
This will make it generally available 
through the Conference, and will in part 
excuse the omission of the first half, which 
is devoted largely to a refutation of the 
statement of Lord Bryce in “Modern De- 
mocracies” that American judges are in- 
ferior to those of Canada, New Zealand, 
Switzerland, Australia and France. 

Mr. Amos C. Miller, former president 
of the Chicago Bar Association, which for 
a number of years has exercised influence 
in the matter of judicial selection, at- 
tended the Conference meeting and told 
the interesting story of how the Chicago 
Bar Association succeeded on June 6, 
1921, in electing twenty judges in the 
teeth of the strongest and greediest politi- 
cal gang in the country. In view of the 
speaker’s modesty it is necessary here to 
say that Mr. Miller was chairman of the 
committee that raised over $75,000, con- 
tributed mostly by lawyers, and fought 
the issue through to a brilliant success. 

The most significant fact concerning 
Mr. Miller’s experience, however, is not a 
single victory, but that he is not beguiled 
into the belief that a great success jus- 
tifies the svstem prevailing in Illinois. In 
the Illinois Constitutional Convention Mr. 
Miller, as a member, has been the lead- 
ing exponent of reform in the methods of 
selecting metropolitan judges. So he was 
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engaged at one time in two great cam- 
paigns—one to save the Circuit Bench 
from present disaster, and the other to 
render such perils impossible under the 
new constitution. 

After summing up the necessity for a 
learned and independent judiciary, Mr. 
Guthrie’s paper continues as follows: 


Mr. Wiliam D. Guthrie 


Next in importance among the duties 
and responsibilities of the Bar is the edu- 
cation of the electorate to a realization of 
the truth that learning in the law is in- 
dispensable and that no amount of 
popularity or good intentions can be a 
substitute. This education of the people 
is only practicable by means of constant 
and systematic propaganda. All classes 
should have deeply impressed upon their 
minds, first, that the courts afford the only 
effective and real protection or security for 
their personal liberty and their property ; 
secondly, that this can only be maintained 
if justice be administered competently, 
uniformly, consistently and impartially 
and always according to the law, and, 
thirdly, that a judge who has a mere 
smattering of law is dangerous to any 
community, for half-knowledge is fre- 
quently worse than ignorance. 

A special and urgent duty of education 
and propaganda rests upon the Bar ot 
the present generation. Women recently 
enfranchised now constitute more than 
one-half of the voters of the country, and 
they have little, if any, tradition of what 
I shall term the political instinct to guide 
them. It is not an exagyeration to say 
that women voters generally have no def- 
inite conception of the vital importance to 
all classes of expert service on the bench 
and of adherence by our judges to the 
settled rules of law. It is easy for men 
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and women to grasp the idea that a judge 
should be honest and impartial; that is 
instinctively realized. But few have any 
conception of the truth that justice ac- 
cording to law is what all must strive to 
secure and uphold as distinguished from 
what is expressed in such catching 
phrases as “Justice without law,” or “Jus- 
tice without regard to the technical rules 
or precedents of the past.” 


Effects of Direct Primary 


Another consideration which is peculiar 
to our own day and has greatly increased 
the duty and responsibility of the Bar in 
the selection of judges is the introduction 
of the primary system of direct nomina- 
tions. Mr. Chief Justice Taft declared in 
an address several years ago that “Of all 
the evils which are supposed to be a cure 
for all evils, the direct primary is the 
worst. * * * Asan example of what 
the primaries can do, I will say that they 
have already seriously impaired the stand- 
ard of the judiciary.” 

There can be no doubt that the qualities 
required in a candidate for judicial office 
should be knowledge of the law, love of 
justice, probity, impartiality, indepen- 
dence and dignity, and that mere popu- 
larity, or what is so often necessary to 
popularity, good-fellowship, is the last 
quality we look for in a judge. The self- 
seeker and self-advertiser—the man who 
will go around soliciting signatures to a 
nominating petition and then campaign 
for support in the primaries, is seldom 
qualified by temperament or character for 
judicial office and.seldom has the self- 
respect and dignity which we expect in 
a judge. 

Before a judicial candidate can be in- 
telligently and wisely selected, there 
should be a most thorough investigation 
and exchange of views as to his profes- 
sional scholarship and repute, his practical 
training and experience and his character ; 
the question of his popularity should only 
be secondarily considered, if at all. A 
proper test is much more likely to be 
applied when there is responsible party 
government and nomination by an execu- 


tive directly responsible to the people or 
by a majority of responsible representa- 
tives present in a public convention and 
discussing and debating, if need be, the 
relative merits of candidates. Such in- 
vestigation and discussion before the filing 
of designating certificates is seldom prac- 
ticable under the direct primary system, 
particularly in populous communities. 
Elaborate Primary Machinery 


In the State of New York the direct 
primary system has been in operation for 
ten years as to justices of the State Su- 
preme Court and eight years as to judges 
of the Court of Appeals, and its practical 
operation has been unsatisfactory. It has 
also compelled greater activity on the part 
of the Bar in order to secure the renom- 
ination of judges who had competently 
and satisfactorily served an elective term 
and the selection and nomination of 
lawyers of learning, experience and 
character. 

The election law of New York provided 
that, in order to become a candidate of 
any party for the office of judge of the 
Court of Appeals in the state-wide pri- 
maries, designating petitions had to be 
signed and acknowledged by at least three 
thousand enrolled voters of the particular 
party, and to become a candidate for the 
office of justice of the Supreme Court in 
any one of the nine judicial district pri- 
maries, designating petitions had to be 
signed and acknowledged by at least fif- 
teen hundred enrolled party voters. 

It had long been the general policy of 
the Bar of the State of New York to 
urge and support the renomination and 
re-election on a non-partisan basis of all 
judges who had competently and satisfac- 
torily served an elected term and who had 
upheld the independence, dignity and 
prestige of the Bench. This policy had 
tended to promote independence and im- 
partiality in our judges, and to make them 
feel that their renomination and re-elec- 
tion would depend only upon the charac- 
ter of the judicial service they rendered 
and that they would not have to look to 
political organizations or groups for re- 
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nomination if they desired to continue in 
judicial office. Public opinion, stimulated 
in greatest measure by the Bar, had im- 
pelled the two great parties to unite in 
the renomination of satisfactory judges, 
irrespective of party affiliation, although 
there had been some exceptions. 

Under the new law, however, political 
conventions could not renominate; and, if 
a non-partisan renomination of a particu- 
lar judge were deemed desirable, this 
meant that at least six thousand signa- 
tures had to be obtained in the case of 
a judge of the Court of Appeals and three 
thousand in the case of a justice of the 
Supreme Court, simply in order to secure 
the printing of the candidate’s name on 
the official primary ballots of the two 
great political parties. The labor of se- 
curing these signatures to nominating 
petitions and the expense for printing, 
notaries’ fees, etc., were considerable, and, 
of course, no self-respecting judge would 
undertake to solicit signatures for renom- 
ination, or be willing to place himself 
under obligations to any one, even if he 
could personally afford the expense neces- 
sarily attending primary campaigns. 

It was therefore realized that the new 
system imperatively imposed upon the Bar 
the duty to see to it that the necessary 
funds were raised by voluntary contribu- 
tions and that the requisite signatures 
were obtained in order that the name of 
a judge whose renomination was desired 
might appear upon the official primary 
ballots. This meant that year after year, 
as long as the primary system continued, 
the Bar had to organize months before 
the primaries were held, prepare and print 
nominating petitions, and at great labor 
and expense obtain the necessary signa- 
tures. In fact, during the ten years that 
12—9524—Amer Judicature—Harrison 
the direct primary system was in opera- 
tion in the State of New York, the Judi- 
ciary Committee of the Association of the 
Bar of the: City of New York was called 
upon, each time the renomination of a 
satisfactory judge was desired, to organize 
the machinery for securing the signatures 
of thousands of duly enrolled voters and 


employ notaries to solicit signatures at 
considerable expense, and the supervision 
of this work required mouths of prepara- 
tion and constant attention by the Judi- 
ciary Committee, notwithstanding the fact 
in some instances that there was no doubt 
of the general desire to re-elect particular 
judges upon a non-partisan basis and 
thereby ensure their continuance on the 
Bench, and that the political leaders were 
agreed that this should be done. 


Primary Proved a Failure 


Many thoughtful observers among the 
members of the New York Bar became 
convinced that the practical operation of 
the direct primary system had refuted the 
assumptions, hopes and promises with 
which the advent of this so-called reform 
had been urged and heralded. It had 
been assumed, in the face of all practical 
experience to the contrary, that if the 
voters had the direct power, and other 
methods «f nominating candidates were 
abolished, they would perform their 
political duties more actively, that better 
qualified and more competent and inde- 
pendent candidates would then offer them- 
selves or somehow would be brought to 
the attention of the electorate, and that 
nominations would then represent the 
choice of the majority in each party, and 
not that of minorities or of political 
bosses. How the majority were to ascer- 
tain the qualifications of possible candi- 
dates in populous districts, or co-operate 
to secure the nomination of the best qual- 
ified, was left quite in the air. It seemed 
to be conceived that the people would in- 
stinctively seek and by some process of 
political inspiration would intuitively dis- 
cern and select for public office the best 
qualified persons in the community. 

In populous constituencies, such as the 
State or City of New York, with hundreds 
of thousands of enrolled voters, it seems 
almost unreasonable to have expected that 
the direct primary system would be more 
likely to secure competent and trustworthy 
candidates than the old method of nom- 
inating at public conventions composed of 
responsible representatives of the voters 
from each election district. In the State 
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of New York the result of the direct pri- 
mary system has not only been to increase 
the power of the so-called political ma- 
chines and the bosses, but to render them 
irresponsible and to impair party disci- 
pline. If an unfit and improper nomina- 
tion is made, the leaders can disclaim 
responsibility by pleading that the pri- 
mary had declared the will of the ma- 
jority. 

In the face of this practical experience 
and a fair and sufficient trial of the direct 
primary system, the New York legislature 
has this year wisely concluded that the 
best and permanent interests of the State 
would be promoted by restoring the nom- 
inating convention for state officers, in- 
cluding judges of the Court of Appeals 
and justices of the Supreme Court, and 
accordingly this was so enacted. 

It was undoubtedly true that there had 
been grave abuses in the convention sys- 
tem, that conventions at times had been 
improperly conducted, and that the scan- 
dals in connection with contested seats 
had become intolerable. But there had 
been no form of abuse that could not have 
been remedied by appropriate legislation. 
Moreover, the control of nominating con- 
ventions was at all times in the hands of 
the majority of the voters if they would 
only take the trouble to enroll and vote 
at the primary elections for competent and 
honest delegates. The rights of delegates 
could readily have been safeguarded by 
law, and the abuses arising from contested 
seats could have been prevented by giving 
the certified delegates an absolute right to 
their seats subject to review only by the 
courts, as has been done in the New York 
legislation enacted this year. 

In final analysis, there will be found to 
be no protection or remedy against fraud 
or corruption in nominating candidates 
for public office equal to the participation 
in politics of the majority of voters as 
an imperative duty of citizenship. Our 
political rights cannot be preserved except 
by our own active and constant vigilance. 
In this respect we get just what we de- 
serve. The idea that the direct primary 


would in and of itself tend to stimulate 
greater participation in nominations or to 
eliminate the professional politician or the 
boss has been shown to be erroneous in 
almost every State where the scheme has 
been tried. In fact, quite the contrary 
has been the ultimate result in many in- 
stances, and it may truly be said that the 
present condition of nominating ma- 
chinery under direct primaries is in prac- 
tice and result much more objectionable 
than the old system. 

The great public service rendered by the 
Chicago Bar Association in connection 
with the elections held last June shows 
quite conclusively the useful public serv- 
ice that can be rendered and the con- 
trolling influence that can be exercised by 
Bar Associations. The success of the 
movement initiated by the Bar of Chi- 
cago was complete, astonishing and inspir- 
ing, and their example should be emu- 
lated. The twenty candidates for judicia) 
office who were endorsed by the Bar of 
Chicago were elected and most of them by 
majorities of over 100,000 votes. The Bar 
of that city was assessed for the necessary 
expenses of this campaign, and it volun- 
tarily raised and expended a fund of more 
than $100,000. The whole campaign was 
fought on the highest plane, and the issue 
was the protection of the Bench from pos- 
sible domination by and subserviency to 
any political organization. 


Need for Bar Activity 


The Association of the Bar of the City 
of New York has long had a standing 
committee known as the Committee on 
the Judiciary, and the jurisdiction and 
duties of this committee are prescribed in 
the by-laws as follows: 

“A Committee on the judiciary, which 
shall consist of nine members. It shall 
he charged with the duty of observing the 
practical working of the courts of record, 
both civil and criminal, and of making 
such recommendations to the Association 
with respect thereto as it may deem ad- 
visable. 

“Tt shall consider the fitness of candi- 
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dates nominated or proposed for election 
or for appointment to judicial office or 
to any office connected with the adminis- 
tration of justice in the courts of record, 
and shall confer on that subject with 
other organizations, and with nominating 
conventions or committees, and, in the 
case of candidates for appointment to any 
such office, with the public officer in whom 
the power is vested, and shall recommend 
to the Association, at a special meeting or 
otherwise, such action in respect to candi- 
dates as it may deem advisable.” 

This committee has systematically in- 
vestigated the administration of justice in 
the City of New York, the character of 
the judicial service rendered by judges, 
and the qualifications of candidate for 
judicial offices, reporting from time to 
time to the Association. It has been con- 
stantly active, always ready to hear and 
investigate complaints, and before each 
election has carefully reviewed at length 
the training and qualifications of candi- 
dates and made appropriate recommenda- 
tions, which have generally been approved 
and endorsed by the Association. 

The work of such a committee in large 
centres must be at times quite laborious 
and engrossing; and it must always be 
a difficult and delicate task for lawyers 
to pass in judgment upon the fellow-mem- 
bers of our profession. The performance 
of such a duty unfortunately but inev- 
itably invites bitter resentments, unwar- 
ranted attacks and unfounded challenges 
of motives, and it creates deep and lasting 
enmities. Constant resoluteness of pur- 
pose is called for in order to resist appeals 
of friendship and disregard the probabil- 
ity or the menace of attempted reprisals. 
The duty, however, must be performed 
and by the Bar, «nd it must not be 
shirked. There is no substitute. No 
other body of citizens is equally qualified. 
The sole consideration must be the best 
and permanent interest of the public, and 
the standard of performance must be a 
courageous, unshakeable and uncompro- 
mising determination to seek the truth 
and to be just, fair and impartial. 


It is urged that every Bar Association 
should have its Committee on the Judi- 
ciary; it should charge that committee 
with the constant duty of investigating the 
practical administration of justice and the 
qualifications and services of the judges, 
and it should publish reports as to the 
qualification of candidates for judicial 
office, so that the public may be informed 
of their fitness or unfitness. No higher 
or more essential service can be rendered 
to any community. The vigilant activity 
of a united Bar will be practically con- 
trolling in most instances, and the profes- 
sion can riever exercise a greater influence 
for the public good than when thus plac- 
ing its organized strength, its collective 
action, its vivifying esprit de corps, at the 
service of the State. Let the Bar do its 
full duty and inculcate an appreciation of 
the practical value and moral grandeur of 
the public service rendered by our judges, 
and the people will respond to its efforts 
and leadership if satisfied that its mem- 
bers are striving unselfishly and consist- 
ently for a competent, independent and 
incorruptible judiciary. 

Whether we have the appointive or the 
elective system, the paramount duty and 
responsibility of the profession is clearly 
to co-operate in securing the appointment 
or nomination of properly qualified law- 
yers to judicial office and in unitedly and 
steadfastly opposing the appointment or 
nomination of those who have not the 
necessary fitness. Seldom will it be that 
an executive officer will appoint or that 
political parties will nominate for judi- 
cial office an unfit candidate in. defiance 
of the objections and protests of 1 united 
Bar. Either system will work satisfac- 
torily if the profession will do its duty 
in this matter, and, exerting its influence 
constantly and unitedly to the utmost, un- 
compromisingly insist that competency, 
experience and character shall at all 
times be the controlling factors in the 
selection of our judges. 


WitiraM D. GuTurie. 
Cincinnati, Ohio, August 30, 1921. 








How Chicago Bar Association Walloped 
Spoilsmen—Is This Enough? 


Mr. Amos C. Miller 


Chicago has recently passed through a 
judicial election which has no parallel in 
the history of that city. Its results were 
a great surprise to the politically wise. 
In fact, the circumstances were so un- 
usual and the results so unlooked for by 
the average observer that the election not 
only attracted nation-wide attention but 
was observed with interest and widely 
commented upon in the press of foreign 
countries. 

In its activity in this campaign the Chi- 
cago Bar Association broke all its prece- 
dents. For many years past its practice 
had been before each judicial election to 
appoint a special committee on candidates 
to investigate and report to the members 
upon the fitness of the various candidates 
nominated by the political parties; the 
purpose being to enable the members of 
the Association to vote intelligently at a 
Bar primary. But experience had shown 
that if the Bar Association waited until 
after the party nominations had been 
made before undertaking to exercise its 
influence, it was often too late to accom- 
plish any great good because the nomina- 
tions on both tickets were unsatisfactory. 
For obvious reasons that plan would have 
been unavailing in this election. 

Twenty judges of the Circuit Court 
(the whole Bench) were to be elected. 
The Bench as a whole (with a few excep- 
tions) was satisfactory. Five of the 
twenty incumbents were Democrats and 
the other fifteen Republicans. The Dem- 
ocratic organization was disorganized and 
discouraged. The dominant Republican 
organization, known as the city hall fac- 
tion, was well organized, full of recent 
victories, confident and aggressive, and 
plentifully supplied with the means of 
warfare. All available information led to 
the belief that the purpose of this city 
hall faction was to give no consideration 
whatsoever to long and satisfactory serv- 
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ice on the bench, but to oust all of the 
twenty judges except two who already 
acknowledged the suzerainty of the city 
hall, and to fill their places with eighteen 
others who would owe their seats solely 
to that organization, and who were either 
of unknown fitness or of known unfitness 
for the bench. This enterprise was, of 
course, a direct assault upon the cardinal 
principles of the Bar Association, namely, 
the preservation of the independence and 
integrity of the bench, and the proper 
administration of justice. It would have 
been startling enough under any circum- 
stances, but was doubly so now, and for 
these reasons: this dominant or city hall 
faction of the Republican party had twice 
elected its mayor, and through a bi-parti- 
san system of patronage controlled a Dem- 
ocratic city council. It had elected a gov- 
ernor whom many good citizens feared. 
It had secured control of the Chicago San- 
itary District, with its vast bonding power, 
unlimited by the referendum which limits 
practically every other debt-creating mu- 
nicipality of the State. It would, by 
electing its ticket for the Circuit Bench, 
control the appointment of the South 
Park Commissioners and the expenditure 
of $20,000,000 already voted for the con- 
struction of a park by filling in Lake 
Michigan south of Grant Park, and also 
of a further sum of perhaps $50,000,000 
which the Commissioners would ulti- 
mately spend in completing that great 
work. It had secured the election of one 
of its chief members as state’s attorney of 
Cook County, in whose hands was vested 
the practical control of the enforcement 
of criminal law. It would, by electing its 
ticket for the Circuit Court, control the 
appointment of the jury commissioners ; 
and such control would complete its domi- 
nation of the machinery for the enforce- 
ment of the criminal law. To a suspicious 
minded or fearsome citizen, these last 
facts were given a sinister aspect by the 
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contract made by the city administra- 
tion (in the teeth of a contrary order by 
the city council) with five so-called real 
estate experts—the most of whom were 
not expert—to pay these men nearly 
$5,000,000 out of a total bond issue of 
$26,000,000, for valuing the damages to 
private property by the construction of 
certain public improvements — between 
two and three million dollars of which 
vast sum has already been paid. 

To block the triumphant march of 
this confident host did seem a hopeless 
enterprise, and every one whose political 
judgment was worth anything said that 
it was. Most certainly the undertaking 
was not alluring to lawyers whose clients’ 
interests were largely dependent upon 
their own good standing at court and in 
the city hall. But some one had to take 
the lead and step into the open. 

It happened that about a year ago the 
committee on candidates above referred 
to of the Chicago Bar Association was 
made a permanent committee, in the 
hope -that it might thereby wield more 
influence; and with the hope of further 
enhancing the influence of the commit- 
tee, it was composed of nine ex-presi- 
dents of the Association, the president 
also being a member ez officio, Mr. 
John R. Montgomery, the president of 
the Association, who assumed a very active 
part in the work of the committee. This 
.committee began work last fall and 
spent several rather diligent months 
endeavoring to influence the party man- 
agers on both sides to make up acceptable 
tickets. And while still engaged in 
this activity it suddenly woke up to the 
situation herein-above depicted. 

A Plan Is Made 

The committee promptly called a 
meeting of the Democratic organization 
and the various factions of the Repub- 
lican party, with a view of seeing if 
some agreement could not be reached 
which would result in saving the best 
part of the existing bench, and save the 
bench as a whole from being degraded to 
the position of a useful adjunct of a 
political combination. Everybody re- 


sponded except the city hall; that fact 
confirmed in our minds the rumor that 
the city hall faction proposed to take 
possession of the entire bench for its 
own purposes. The committee~ then 
strongly urged this plan: that a full 
ticket be selected at a primary to be 
conducted by the Chicago Bar Associa- 
tion, at which all lawyers of Cook county 
should have a vote, and that the ticket so 
chosen should be supported and nomi- 
nated by the Republican factions other 
than the city hall and by the Democratic 
convention. It was believed that such a 
primary would result in re-naming all but 
a very few of the sitting judges, and would 
produce the strongest possible ticket. The 
plan met with the hearty approval of 
nearly all of the political leaders who 
participated in the conferences, but they 
were not unanimous and it was therefore 
discarded as not feasible. 

The committee then urged the Demo- 
cratic managers to place on the ballot 
under the Democratic column all of the 
sitting judges, whether Republicans or 
Democrats, who were willing to run on 
that ticket. We knew that the two 
members of the Bench who owed 
allegiance to the city hall would not ac- 
cept such a nomination; we believed that 
all the others would be satisfactory to 
the great majority of the bar. To this 
plan the Democratic managers assented, 
and the factions of the Republican party 
other than the city hall faction agreed to 
give such a ticket their whole support. 
One of the Republican sitting judges 
declined to run on that ticket. And the 
city hall faction, foreseeing some slight 
danger in a coalition ticket, induced 


three satisfactory members of the Bench 


to accept nominations upon its ticket. 
This placed upon the city hall ticket five 
sitting judges and fifteen new men— 
ample for their purposes. The Demo- 
cratic managers placed upon their ticket 
the five sitting Democratic judges, the 
nine remaining Republican judges, a 
Republican judge of the Municipal 
Court, and five new Democratic nomi- 
nees, one of whom was a sitting judge of 
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the Municipal Court. The ticket thus 
named was. fairly satisfactory to the 
Bar Association committee, who believed 
that the ticket as a whole merited the 
support of the bar, and that those men if 
elected would not submit either in 
making appointments or in the dis- 
charge of their judicial duties to the 
dictates of any. ring or of any official 
power; and that those considerations 
were more weighty at that moment than 
the retention in office of two or three 
satisfactory judges who chose to cast 
their lot with the raiders, but who could 
in no way thwart their plans, whatever 
they might be. And the committee be- 
lieved to a man that there was only one 
possible chance of heading off this con- 
templated raid upon the Bench, and that 
was by uniting all those opposed to such 
an enterprise in- support of one ticket 
as a whole. But neither the committee 
nor the board of managers of the Asso- 
ciation felt that the Association should 
or could be committed to one ticket as 
a whole without a referendum vote. 
The committee therefore recommended, 
and the board of managers promptly 
decided, that the question be submitted 
to the membership, whether the Associa- 
tion should support one ticket as a whole, 
and, if so, which ticket; or whether on 
the other hand it should pursue the long 
standing custom of holding a bar pri- 
mary upon both tickets. The member- 
ship overwhelmingly supported the board 
of managers and the committee, and voted 
nine to one in favor of the coalition 
ticket as against the city hall ticket. 
This decisive vote was confirmed by a 
vote of the Chicago lawyers at large at 
a primary conducted by the Lawyers’ 
Association. The cause was taken up by 
the two strongest newspapers. It was 
most powerfully supported by the Chicago 
Woman’s Club, the Woman’s City Club, 
and various other orgauizations, both of 
the men and of the women voters. The 
Chicago Bar Association alone raised 
about $65,000 for propaganda purposes. 
The funds at the disposal of the various 
organizations supporting the coalition 


ticket were insignificant as compared 
with the funds at the disposal of the 
city hall; but they were sufficient. The 
campaign gathered power and momentum 
as it sped along. And be it said to the 
everlasting credit of the lawyers of Chi- 
cago, they did not fear or hesitate to 
openly align themselves against this pro- 
posed assault upon the Bench, even 
though they believed, as the great major- 
ity of them certainly did, that the assault 
would be unsuccessful. And surely that 
belief was not unreasonable. Aside from 
the facts which I have mentioned above, 
this was purely a judicial campaign, 
which ordinarily excites but little public 
interest. The average voter as a rule 
knows next to nothing about the judicial 
candidates, and cares less. Purely judi- 
cial elections are ordinarily won by the 
party with the best organization. Eight- 
een per cent. or less of the total vote 
has won judicial elections. In this case 
the city hall Republican organization, 
with its vast number of office holders, 
could deliver at the polls in obedience to 
its commands nearly if not quite twenty- 
five per cent. of the total voting popula- 
tion; that would be sufficient in the usual 
case to utterly overwhelm any opposition. 
But in this instance, so thoroughly did 
the voters become aroused, sixty-five per 
cent. went to the polls and the victory 
was decisive. ; ; 

But does this most fortumate result 
establish the excellence of our present 


_system, in a great metropolitan center 


like Chicago, of choosing our judges? 
In my humble judgment it does not. It 
was only when the city hall ran up the 
black flag that we had any chance of so 
arousing the voters as to get out fifty per 
cent. of the vote. And with a less total vote 
than that the city hall would have cor- 
nered the day. There was a great princi- 
ple involved in this election, and the 
people can be aroused in support of a 
vital principle. But how often does that 


situation arise in a judicial election? 
The people had mighty little to do 

with the selection of the individuals. A 

little coterie of men from the city hall, 
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sitting around one table, named one slate ; 
another little coterie, sitting about 
another table, named another slate. It 
happened that one set of men was plainly 
bent upon using the bench for the control 
of public funds and public offices, and 
perhaps for much more sinister purposes ; 
and the voters very properly ignored the 
fact that a few worthy men lent their 
good names and entrusted their official 
fortunes to that enterprise. Individual 
candidates were scarcely discussed. The 
average voter knew almost nothing of the 
relative merits of the candidates as proper 
judicial timber. 


Are People Capable of Electing Judges? 


A few days after the election, pursuant 
to an employment by the Association of 
Commerce long antedating the election, 
I went to Springfield to argue before the 
Senate Committee against the Mayor’s 
so-called five-cent traction district bill 
under which he proposed to pay a part or 
all of the street car fares of Chicago’s 
permanent and transient population by 
taxation of private property, the exact 
share to be thus paid to be fixed by a 
popular vote. The Mayor appeared on 
the other side, accompanied by a well 
filled gallery from the city hall. In- 
stead of attacking what I had said, ke 
attacked me; he described me as the man 
who in the constitutional convention a 
year ago proposed that the Cook county 
judges be named by the Governor sitting 
in Springfield. “He thinks,” said the 
Mayor, “that the people of Cook county 
are not capable of electing their own 
judges.” I interrupted, saying that he 
was mistaken; that I thought the people 
of Cook county were eminently qualified 
to choose their own judges. “Oh,” he 
said in manifest surprise, “you think that 
since last Monday?” I said, “I certainly 
do.” 

Of course, the people of Cook county 
are capable of choosing their own judges, 
if they will give the problem the time 
and attention it requires. I venture to 
say that any ten men and women of Cook 
county, of character and public spirit, 


whatever be their occupations, could if 
they gave sufficient time and study to 
the problem, choose one or a dozen satis- 
factory judges to serve upon our bench. 
But they would have to devote to the 
problem a fair proportion of their entire 
time, and they would have to be paid for 
their time, if like the ordinary citizen 
they were obliged to work for a living. 
But when we ask a million voters to 
select seventy-five judges from among two 
or three times that number of candidates 
—presented by individuals responsible to 
no one—not one voter in 10,000 (to speak 
with great moderation) has sufficient 
knowledge of all the candidates to make 
an intelligent selection; and the result is 
simply and clearly haphazard. It is no 
exaggeration to say that equally good re- 
sults could be secured if the judges were 
chosen by lot from the Chicago Bar at 
large. Indeed it is the deliberate judg- 
ment of able and level-headed men in 
Chicago who have made a very careful 
study of the administration of the crimi- 
nal law in this city, that such choice by 
lot of the judges of the Criminal Court 
would produce better results. 

When a burden is placed upon the 
shoulders of the voters which they cannot 
discharge, they simply default. With our 
vast population, and the great number of 
judges to be chosen, the average voter 
realizes that he can exercise no intelli- 
gent choice; moreover, he has no expecta- 
tion of getting into court, and he takes 
little interest in a judicial election. 
Those who vote in a purely judicial 
election are ordinarily those led there by 
the party workers, and a few others. Why 
rail at a man as an unworthy citizen 
because he fails to go to the polls when 
he knows he can do no good if he does 
go? There is just as much reason for 
electing the school teachers of Chicago 
by popular ballot as to thus choose the 
seventy-five judges. What. would be said 
of a proposal to elect by popular ballot 
of all the voters in the state, each of the 
circuit, probate and county judges in 
Indiana, or Wisconsin, or Michigan, or 
Iowa, or the whole of Illinois outside of 
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Cook County? And yet in each of 
those districts the population is approxi- 
mately the same as in Cook county. In 
smaller communities where the average 
voter knows more or less the judicial 
candidates—their history, their character, 
their reputation for legal ability—a choice 
by popular ballot is fairly satisfactory. 
But in a community like Chicago there 
can be no popular choice of judges. To 
call it by that name is merely to mislead. 
If the people actually could or would 
select their own judges, perhaps the enor- 
mous expense of a judicial election might 
have some compensation. But when the 
eleetors merely default in favor of a self- 
appointed coterie who make their living 
out of political work and have only selfish 
ends to serve, there certainly is little ex- 
cuse for retaining a system of selection 
which costs approximately the entire 
salaries paid the judges for their full 
six-year term. 

But the people can intelligently select 
a competent agent or agents who will 
select for them fairly competent and sat- 
isfactory judges. The voters of even a 
vast community like Chicago can and 
will at long intervals satisfactorily dis- 
charge the duty of selecting one or two 
or three judges of the Supreme Court; 
for the office is conspicuous and the elec- 
tion infrequent. The judges of the 
Supreme Court are certainly well quali- 
fied from their experience and observa- 
tion to judge of candidates for the nisi 
prius courts. And if a system can be 
devised which will not dangerously involve 
the Supreme Court in the dispensing of 
patronage, a selection by such a body 
would as nearly approach the solving of 
this difficult problem as any system that 
has ever been suggested. 

A Practical Plan 

Nearly two years ago, at the opening 
of the Constitutional. Convention in 
Springfield, I presented a proposal that 
whenever a vacancy occurs in the nisi 
prius courts of Cook county, it should be 
filled by appointment by the governor; 
but the governor must choose from an 


eligible list of four or more names for 
each vacancy certified to him by the 
Supreme Court; the idea being that since 
the Supreme Court could not name the 
man, there would not be the danger which 
some fear from giving the court large 
appointive powers; and that since the 
governor is limited to a list certified by 
the court, he could not pay political debts 
by these appointments. 

To avoid the objection that the 
judges for Cook county ought not to be 
appointed by a power over which the 
voters of that county had no control, it was 
provided that this certified list must be 
assented to not only by a majority of the 
whole court but by a majority of the 
judges from the seventh judicial district 
which is dominated by Cook county. It 
was further provided in this proposal 
that the names of all the judges so 
appointed should be placed upon the- bal- 
lot at the end of six years of their service 
for a vote by the electorate at large upon 
the sole question whether or not they 
should remain upon the bench. If a 
judge should be retired by such a ballot 
his successor would be appointed in the 
manner outlined above. Surely a judge 
should be sufficiently amenable to the 
popular will if he is named by a re- 
sponsible agent selected by the people, and 
may be discharged by the people them- 
selves if he proves unacceptable. 

I am pleased to say that this proposal 
has been adopted in the tentative draft of 
the constitution which was prepared be- 
fore adjournment last winter. If this 
draft of the constitution should be 
adopted, this method of selecting judges 
can .be adopted by the people of Cook 
county upon a referendum vote. 

Of ocurse, it is well known that the 
New Jersey vice-chancellors are all ap- 
pointed by the chancellor. No complaint 
has ever been heard that the appointments 
are used as a reward for political services ; 
but on the contrary the chancery courts 
of New Jersey have a most excellent 
standing. The excellence of the judiciary 


of Massachusetts, and of other eastern 
states is well recognized, and yet the 
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power of selection by the governor has 
no such limitations as that proposed in 
this plan for Illinois. 

A study of the decisions of the ap- 
pointive and elective courts of last resort 
of this country will disclose that progres- 
sive legislation has more often been upheld 
by appointive courts than by elective 
courts; and that the technical rules for 
throwing cases out of court without 
passing upon the merits are usually the 
product of elective courts. 

Only a few days ago Mr. Herbert Har- 
ley of Chicago called my attention to the 
fact that the Louisiana State Bar Asso- 
ciation framed and submitted to the con- 
vention which framed the new constitution 
for that state which recently went into 
effect a judicial article making substan- 
tially the same provision for appointing 
nisi prius judges as that above outlined 
which has been included in the tentative 
draft for the new Illinois constitution. 


Only Education Needed 


If the draft for a new constitution 
for Illinois in substantially its present 
form shall be submitted to and adopted 
by the people, I have very lively hopes 
that within a few years the citizens of 
this great metropolitan center will make 
a choice in favor of the indirect method 
of choosing judges through intelligent 
and responsible agents in place of the 
present so-called direct method, which, in 
fact, has shown itself to be not a popular 
election of judges at all. It is merely a 
matter of education and what a little 
sound educational work will accomplish 
is surprising. For instance: immediately 
after the above proposal was presented 
to the Convention, one or more judges of 
the Circuit Court circularized the lawyers 
of Chicago asking them to express their 
preference as between an elective system 
and an appointive system for choosing 
judges. No method of appointment was 
mentioned. The result of the ballot was 
almost exactly a fifty per cent. vote on 
each side. This was rather surprising, 
because the lawyers would have been ex- 
pected to vote largely in favor of the 


existing system. About a month later 
the Citizens’ Association circularized the 
same men, and included with the ballot 
a little four-page summary of the argu- 
ments for this kind of an appointive 
system, and the result of this ballot was 
eight to one in favor of that system! 
There are many organized bodies of 
citizens ready to aid in this particular 
educational work., That proposal was 
urged upon the Constitutional Conven- 
tion, not only by the Citizens’ Association, 
but by the Association of Commerce with 
its membership of 6500 business concerns ; 
by the City Club of Chicago; by the In- 
dustrial Club; by the Women’s City Club 
with its membership of 4000 citizens who 
have recently acquired the franchise; and 
by various other influential organizations. 
It will doubtless surprise many to learn 
that there was no single proposal before 
the Convention which was so widely sup- 
ported as was this, by persons and organi- 
zations free from any personal interests. 
Nor is this proposal any radical departure 
from the recent course of legislation, 
which from necessity has shown a strong 
tendency toward the substitution of the 
indirect for the direct method of selecting 
public officials. In this great city not 
only school principals and superintend- 
ents of schools, but the members of the 
school board itself are appointed; nearly 
all of which is contrary to the practice 
in small communities; and while the re- 
sults of the system are not always perfect, 
who would suggest that better or as good 
results would be reached by a popular 
election? And yet the school system 
touches the mass of the people much more 
closely than the judicial system. In this 
city many municipal officers of vast 
power are chosen by appointment, whereas 
similar officers in smaller communities 
are elected. In this and many other 
states we choose by appointment the pub- 
lic utility commissions, with their enor- 
mous powers touching the purse, not only 
of every tax payer, but of every citizen. 
If those commissions had been created a 
generation ago the members would have 
been elected. We recently displaced an 
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elective state tax review body for an ap- 
pointive one; and the power of that body 
to affect the rights of the individual 
citizens needs no comment. The Kansas 
Industrial Court, having been created 
recently, is an appointive body. If it had 
been created twenty-five years ago it 
would have been elective. Many cities 
of Illinois have adopted the commission 
form of government, whose chief dis- 
tinguishing feature is the substitution of 
the appointive for the direct elective 
choice of nearly all the municipal public 
servants. Instances might be multiplied ; 
but are not these sufficient to demonstrate 
that there is a constantly growing reali- 


zation that, in the choosing of public 
servants of whom expert services are re- 
quired and who have little to do with 
determining public policies, a large elec- 
torate cannot intelligently act by the 
direct method; and that the indirect 
method of selection, with the power of 
retiring a public servant after a term of - 
reasonable length, will preserve to the 
people all necessary control, and indeed 
all possible control which is consistent 
with intelligent selection, with making 
the office sufficiently attractive to the 
right grade of men, and with reasonable 
expense in making the selection ?—Amos 
C. Miller. 


Lay Practice of the Law Injures Clients, Not 
the Legal Profession 


Julius Henry Cohen Sums Up Reasons for Restricting Practice of Law 
to Lawyers as Necessary to the Protection of the Public 


In the past two years the movement 
against unlawful practice of the law, first 
recommended by the Conference of Dele- 
gates from State and Local Bar Associa- 
tions, has been active and has achieved 
important results in a number of states. 
The law enacted in California is to be 
subjected to a referendum in a few days, 
at the instance of the trust companies. 

Doubtless some lawyers have shrunk 
from assisting a movement which is said 
by its opponents to be a mere selfish ef- 
fort of the Bar to save business for 
lawyers. There is a very good answer to 
this objection, and it was stated fully and 
concisely by Mr. Julius Henry Cohen of 
New York, chairman of the New York 
County Lawyers’ Association on Unlawful 
Practice of the Law, and author of “The 
Law—Business or Profession?” Mr. 
Cohen followed a discussion of profes- 
sional ethics at the recent meeting of the 
Conference in Cincinnati. His remarks, 
which deserve the widest circulation, were 
abstracted from the proceedings, as fol- 
lows: 

It might be helpful to those who have 
similar work in other parts of the coun- 


try for me to say something about the 
work of our Committee on the Unlawful 
Practice of the Law. I may say first, that 
it was Mr. Boston’s committee that really 
furnished the motive power for our com- 
mittee. It was found that many poor 
people were imposed upon by notaries pub- 
lic who pretended to give legal advice, and 
many of these people came from countries 
where notaries were doing this sort of 
thing and they thought it was just the 
same over here. A special committee was 
appointed. It fell to my lot to be made 
the chairman of that committee. You 
doubtless know that we have in the large 
cities the practice of the law by notarie: 
public, by corporations, trust companies 
and other agencies. Now I will briefly 
point out the philosophical basis for the 
activities of bar associations in this regard. 

I have nothing but contempt for the 
point of view that we lawyers must band 
ourselves together to keep the business of 
the practice of the law within our con- 
trol, and that we ought to stop illegiti- 
mate criticism. I share that point of view 
not at all, because if the work can be done 
by some other agency with equal benefit 
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to the community, it certainly is not the 
business of lawyers to stand in the way 
of it. Moreover, I am not at all certain 
that the competition hurts us lawyers. If 
we look at the matter from a purely selfish 
point of view, let everybody practice law. 

A very good client of mine made a lease 
of an apartment house in New York for 
a long term of years. The lease was nego- 
tiated by a real estate broker. At the 
time when the lease was to be executed my 
client was in a hurry to go West on busi- 
ness. The broker came to him with the 
lease already drawn. My client said, “I 
will send this lease down to my lawyer 
to have him look it over.” The broker 
said, “That is not at all necessary, I am 
drawing these leases every day, and 1 
probably know more about such leases than 
your lawyer does.” Relying upon the 
statement of the broker and being in a 
hurry to get away, my client signed the 
lease. That situation has created em- 
ployment for three law firms and a litiga- 
tion that has involved a controversy in 
the courts, and so far as creating business 
for lawyers is concerned, that real estate 
broker was a friend of ours. 

The lay community is in no position to 
know how it is injured by the furnishing 
of legal advice by laymen. That real es- 
tate broker, when he was interviewed in 
an effort to call him to account, showed 
_ ts the door; he said that no Bar associa- 
tion could discipline him. That man had 
not only taken a commission from my 
client, but he took a commission also from 
the sub-tenant to whom he turned over 
the property. The layman does not real- 
ize how much of a protection it is to him 
to have a Bar association ready to dis- 
cipline a lawyer who violates the standard: 
of professional conduct which, let us say, 
are a great deal higher than the com- 
mercial standards. You cannot be a 
lawyer for a trust company and at the 
same time be the confidential adviser of 
the man who is making the deed of trust. 
You cannot be the lawyer for a title com- 
pany that is drawing a contract with a 
view to getting the insurance business on 
that piece of real estate, and also at the 


same time advise the buyer and seller 
fully. Indeed, the president of a large 
title company recently said: “We do not 
pretend to represent the buyer and the 
seller.” When I was younger in the prac- 
tice of the law than I am now I was made 
assistant counsel to the medical society 
and I had to prosecute druggists who were 
giving medical advice. Of course, the 
druggists all agreed that the doctors were 
forming a doctors’ trust, but, as a matter 
of fact, we were safeguarding the com- 
munity. Within the last three months 1 
have had experience with three different 
tax experts who thought they knew the 
law. 

Now, before I sit down, I want you to 
know how far this committee has come 
into concord with the Committee on Pro- 
fessional Ethics. About a year and a half 
ago Mr. Boston’s committee and the com- 
mittee of which I am chairman each ap- 
pointed a sub-committee which sat down 
and discussed this matter for over a year, 
and they have made an announcement 
which I believe should govern the Bar 
in its treatment of this matter of the un- 
lawful practice of the law. 

First, that the lawyer cannot serve two 
masters. 

Second, the community should be pro- 
lected against the giving of professional 
skilled advice when the person giving it 
is not authorized to give it. 

Third, the lawyer’s services cannot be 
supplied and sold as merchandise. 

Fourth, the lawyer cannot have his 
services advertised and employment 
solicited by a lay agency. 

With those four principles you have the 
root and basis for a legitimate movement 
limiting the practice of law to lawyers. 
Explain to the public that what you are 
interested in is not either in extending 
the field of employment for lawyers, but 
in limiting it for others. My own judg- 
ment is that if we were to look at this 
thing selfishly we would permit of the 
giving of legal advice by everybody. We 
know, just as a doctor knows, that this or 


that patent medicine is not going to cure 
the child. 








Progress in Bar Organization 


Conference of Bar Association Delegates Told of Approval of 
Actual Drafts in a Number of States in Report 
of Chairman Goodwin 


At the Conference of Delegates From 
State and Local Bar Associations held 
Aug. 30 in Cincinnati, Mr. Justice Bron- 
son of the Supreme Court of North 
Dakota, a delegate representing his State 
Bar Association, was hailed as the repre- 
sentative of the first state Bar which is 
one hundred per cent. organized. This 
first instance of the success of the organi- 
zation campaign initiated by the Confer- 
ence and sponsored by the American Bar 
Association is a promise of rapid progress 
in the next few years. 

Judge Clarence N. Goodwin, Chairman 
of the Committee on State Bar Organiza- 
tion, read the second report of his com- 
mittee. (See JOURNAL, A. J. S. Vol. 
IV., No. 3 for the first report.) Judge 
Goodwin was elected Chairman of the 
Conference for the coming year. The 
report of his committee shows gratifying 
progress and constitutes a valuable inter- 
pretation of the movement. It is as 
follows: 


To the Conference of Bar Association 
Delegates, American Bar Association: 


GENTLEMEN: Your Committee on State 
Bar Organization, appointed pursuant to 
a resolution adopted at the meeting of 
the Conference in Boston in 1919, sub- 
mits its Second Annual Report. 

Before relating the progress made 
during the year, your Committee thinks 
it desirable to refer briefly to the reasons 
which induced the Conference of Bar 
Delegates to endorse the movement for 
an official organization of the State Bars 
of the various states, their recognition as 
bodies politic and action by the various 
State Legislatures vesting them with pow- 
ers of self-government, including discip- 
line and a large measure of control over 
the matter of admission to the practice. 
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The administration of justice is one 
of the three great functions of Govern- 
ment, and centuries of experience show 
that it requires two classes of public offi- 
cials: judges whose duty it is to hear and 
decide, and counsellors whose duty it is to 
give counsel to the members of the public, 
to present causes and to advise the judges. 


The extent to which the security and 
well being of the state are affected by the 
character and counsel of these officials can 
not be too strongly emphasized. Machia- 
velli, writing with a justice of perception 
too little understood, said that all stable 
yovernment rests upon the consent of the 
governed, and we as lawyers recog- 
nize this, and the necessary corollary 
which is that the consent of the governed 
arises from a respect for the law and a 
conviction that it is justly administered. 
The law is not a mere series of legislative 
or governmental pronouncements to ve re- 
ferred to occasionally and operating only 
in unusual circumstances, but it so enters 
into every moment of our daily life that 
in a very true sense, we “live the law.” 
For these reasons the proper administra- 
tion of justice (and the administration of 
justice, in the view of your Committee, 
includes the functioning of the counsellors 
outside of the court room and apart from 
litigation as well as in open court and 
in litigated cases) is a most vital factor 
in maintaining law and order. 

The popular theory is, of course, that 
all that is necessary to a maintenance of 
law and order is a well-disciplined police, 
backed by an efficient State Militia, and, 
if necessary, the United States Army. 
However vital these factors may be, they 
are entirely useless in the absence of a 
general devotion to the Government based 





AMERICAN JUDICATURE SOCIETY 55 


on a feeling that it is the efficient instru- 
ment of security and justice. 

Your Committee stresses this fact at 
this time because it is convinced that the 
acknowledged misconduct of a minority 
of the Bar and an inadequate and halting 
administration of justice have not only 
brought the Bar into disrepute, but have, 
at the same time, weakened the founda- 
tion upon which Government rests, 
namely, a respect for the law. 

Its Vital Importance 


Whenever, through the ignorance or 
neglect of a lawyer, a client is ignorantly 
advised, a conveyance of property faultily 
drawn, a will made which does not legally 
express the wishes of the testator, a case 
inadequately prepared and incompetently 
presented, a contract made which does not 
express the intention of the parties, when 
there is a miscarriage of justice through 
the unscrupulousness of a lawyer, when 
there is a suspicion that a jury has been 
tampered with, when a group of men, 
great or small, rich and powerful or other- 
wise, are enabled to carry through an un- 
lawful project, or carry on unlawful prac- 
tices, through the subservient assistance of 
a lawyer, the foundations of Government 
are undermined. 

It is unnecessary to say in this pres- 
ence that such evils can not be cured un- 
less there is some rational and effective 
government of the Bar, and that the 
attempts of the Bench to supply the neces- 
sary control are largely unavailing on ac- 
count of the fact that its members are so 
far removed from the daily life of the 
lawyer and are, by their necessary isola- 
tion, so little in a position to have knowl- 
edge of the actions which are most in need 
of criticism and control. 

The situation is well illustrated by the 
statement of Mr. Taft at the Fifth Annual 
Meeeting of the Canadian Bar Associa- 
tion, September 2, 1920, when he said, 
that in view of modern business conditions 
and the fact that so much of the lawyer’s 
business is done outside the court, “we 
need a code of ethics a little more than 
we did when we were discharging the duty 


we had to discharge under the supervision 
of a court that could pull us up when we 
departed from the rules.” It necessarily 
follows from what Mr. Taft says that if 
the Bar is more in need of rules, it is also 
more in need of a governing body having 
authority to promulgate such rules and 
power to see that they are lived up to. 
The Conference, for the reasons already 
suggested, concluded that this need could 
best be supplied by giving the Bar large 
powers of self-government. 

It endorsed the suggestion that the Bar 
is, in fact and in law, a body politic, since 
it is a body composed entirely of public 
officials sworn to perform public functions. 
It accepted the suggestion that, while 
everywhere in the civilized world there has 
been a recognition of the fact that the 
members of the Bar are public officials 
performing public functions, we, alone, 
have failed to give the body politic which 
they compose, powers of self-discipline 
and self-government, with the result that 
we are the only country where the posi- 
tion of the lawyer does not carry with it 
a guarantee of professional integrity and 
responsibility. 

This Conference, therefore, recognizing 
that the interests of the profession, the 
interests of business, and the interests of 
the State demand that the profession be 
purged of its unworthy members, that the 
incompetent be not admitted and that the 
unworthy be excluded, and that the high- 
est traditions of the profession be main- 
tained, endorsed the report of your Com- 
mittee recommending legislative action in 
the several States, recognizing the Bar as 
a body politic, vesting it with powers of 
self-government, and creating the neces- 
sary governing body with authority to 
discipline, and, subject to the respective 
Supreme Courts, with power to determine 
what qualifications applicants shall have, 
and who..shall be admitted. . Likewise 
they endorsed the belief that when such 
powers of self-government are given and 
rules are made, the members of thé Bar, 
inspired by the esprit de corp resulting 
from membership in an officially organ- 
ized body, in the government of which 
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they have a part, will take great pride in 
maintaining the highest standards of con- 
duct in the great profession to which they 
belong. 

Conditions Near Anarchy 

The old Russian regime was once char- 
acterized as a despotism tempered by as- 
sassination. The condition which exists 
in the Bar is one of anarchy modified by 
spasmodic and sporadic activities of va- 
rious Bar Associations having no author- 
ity over the greater part of the Bar, and 
effective only through tedious, cumber- 
some and expensive proceedings in court. 

The Conference recognized, however, 
the great debt due to these voluntary asso- 
ciations for the work which they had per- 
formed, although it was apparent that the 
effective organization and government of 
the Bar could only be brought about by 
an official recognition of the whole Bar as 
a body politic and legislative action vest- 
ing it with powers of self-government. It 
preferred this plan to any attempt to in- 
corporate the Bar Association of a State 
and make it inclusive of the entire mem- 
bership, for the reason that it believed 
that the latter method was illogical and, 
in many cases, unconstitutional, and for 
the further reason that it believed that 
the voluntary organizations now existing 
ought to be permitted to continue in ex- 
istence and to function to any extent their 
members may think desirable, as it might 
well be that such voluntary associations 
may be a necessary means of supplement- 
ing the activities of the officially organ- 
ized Bar. 

Pursuant to the directiuns of the Con- 
ference, the report of this Committee and 
a statement of the action of the Confer- 
ence endorsing it was transmitted to the 
American Bar Association and to the 
other Bar Associations represented in the 
Conference. The result has demonstrated 


how powerful a factor this Conference has 
become in the life and development of 
the legal profession. 

In addition to the information sent out 
by the Conference, the Journal of the 
American Judicature Society, which is 


sent to some six thousand lawyers and 
one thousand libraries throughout the 
country, published in its October issue 
a statement of the action of the Confer- 
ence, together with the full report of this 
Committee. Later, at the request of the 
Secretary of the Society, the Chairman 
of this Committee drafted a model Act, 
entitled, “An Act to Provide for the Or- 
ganization and Government of the State 
Bar.” 

This Act would create a governing 
board, selected by ballot by all the lawyers 
of the State, with power to determine the 
qualifications and requirements for admis- 
sion to the Bar, to conduct examinations 
of applicants, to certify to the Supreme 
Court the names of those found to be 
qualified, to formulate the rules governing 
the conduct of all persons admitted to the 
practice, to investigate and pass upon 
complaints, to take disciplinary action by 
public or private reprimand, suspension 
from the practice of the law or exclusion 
or disbarment therefrom and to make 
rules and by-laws not in conflict with the 
terms of the Act. 

The Act would require every member 
of the State Bar to pay an annual license 
fee into the State Treasury to be dis- 
bursed by the State Treasurer on the 
order of the Board of Commissioners. It 
would likewise provide for annual meet- 
ings of the Bar and exclude from the 
practice all persons not duly admitted and 
those whose license to practice had ex- 
pired by disbarment, failure to pay license 
fees or otherwise. (Journal the Amer- 
ican Judicature Society, December, 1920, 
page 111.) 

The President of the Ohio State Bar 
Association, Mr. Daniel Iddings, on De- 
cember 13, 1920, appointed a Committee 
on Statutory Organization of the Bar, 
which submitted a report to the Mid-win- 
ter Meeeting of the Ohio State Bar Asso- 
ciation held at Toledo, January 26, 1921, 
in which it recited with approval the rec- 
ommendations of the last meeting of this 
Conference, and submitted for the ap- 
proval of the Ohio State Bar Association 
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an Act for the organization and self-gov- 
ernment of the Ohio State Bar. 

This Act, while following the lines of 
the draft made by your Chairman, pro- 
vided that the Board of Governors should 
consist of three members from each of the 
Districts of the Courts of Appeals of Ohio, 
and apparently there is much to be said 
in favor of a Board of Governors selected 
in this manner, especially in the larger 
States. 

This meeting of the Ohio State Bar 
Association, which the Chairman of your 
Committee had the honor of addressing, 
unanimously endorsed the report of the 
Committee and directed that the bill be 
presented to the Ohio State Legislature. 
It was introduced in the Senate, favor- 
ably reported by the Judiciary Commit- 
tee, but an early proroguing of the Legis- 
lature by the Governor prevented its 
passage. However, it is understood that 
there is to be a fall session of the Legis- 
lature, and the Governor of Ohio has 
agreed to include the subject of State Bar 
Organization in his call for the special 
session. 

In our last annual report we referred 
to the action of the Michigan State Bar 
Association in June, 1920, when it 
adopted a resolution directing the Presi- 
dent to appoint a special committee to 
prepare a bill for the incorporation of a 
self-governing Bar to be submitted to the 
1921 Michigan Legislature. The com- 
mittee, recognizing the constitutional ob- 
jections to incorporation, adopted the 
principle endorsed by this Conference of 
legislative action recognizing the Bar as 
a kody politic and providing for its self- 
government, and drafted a bill similar in 
detail to the one presented to the Ohio 
Legislature. 

This bill passed the Michigan Senate, 
but its further progress was delayed with 
the consent of its friends, who thought 
it ought not to become a law until the 
whole bar had been made thoroughly 
familiar with its terms. The Chairman 
of the Committee having the matter in 
charge is now President of the Michigan 
Bar Association, and the passage of the 


Act is considered to be only a matter of 
time. 

Through the activity of the Florida 
Bar Association, a bill was prepared and 
submitted to the Florida Legislature 
which provided for the organization of 
the entire State Bar and the appointment 
of a Board of Governors consisting of two 
members of the Bar from each Congres- 
sional District by the Governor after an 
advisory election to be held by the mem- 
bers of the Bar of each District, the Board 
of Governors to select a Chairman of the 
State Bar, a Secretary and a Treasurer. 

The members of the Bar are required 
by the Act to pay to the State Treasurer 
an annual license fee or tax of $25, $10 of 
which is to be disbursed by the Board of 
Governors. ‘“‘No license to practice law 
shall be issued by the State Treasurer 
until such annual license fee has been paid 
by the member, accompanied by a certifi- 
cate of membership of the State Bar. 
* * * No person shall be permitted 
to practice law in this State or hold him- 
self out to practice until he shall hold a 
certificate of membership in the State 
Bar, and on or before October 1st of each 
year shall have paid the license tax hereby 
fixed.” It also provides for annual meet- 
ings, reports of the Board of Governors 
and places the matter of disbarment pro- 
ceedings in the hands of the Board. 

This Act has been passed by the House 
of Representatives but has not yet reached 
the Senate. 

In compliance with the directions of the 
Idaho State Bar Association given at the 
annual meeting in January, 1921, its 
Legislative Committee drafted an Act, 
presented it to the Legislature and urged 
its passage. This draft follows very 
closely the model Act drafted by your 
Chairman and published by the Journal 
of the American Judicature Society. 


Mr. Sam S. Griffin, Secretary of the 
Idaho State Bar Association, reports that 
the general feeling of the Judiciary Com- 
mittee of the Senate appears to be favor- 
able, but the matter was presented too late 
in the Session for action at the present 
time; the Asssociation will doubtless, he 
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says, present it at the opening of the next 
Session of the Legislature with the expec- 
tation that it will be ultimately passed. 

The Minnesota Bar Association at its 
annual meeting, July 27th, which the 
Chairman of your Committee had the 
honor to attend, adopted the report of its 
special Committee recommending the 
passage of an Act to provide for the or- 
ganization and government of the State 
Bar substantially similar to the model Act 
already referred to. 

The North Dakota Bar Association 
adopted a report of its Committee for the 
incorporation of the entire Bar of the 
State by an Act following as closely as 
possible the Canadian legislation on that 
subject. The provisions of the draft were 
taken partly from the Legal Provisions 
Act of Saskatchewan and partly from the 
original draft considered by the Confer- 
ence of Bar Association Delegates held in 
Boston in September, 1919. The draft 
contained fifty-six sections and dealt with 
the subject in great detail. 


Action in One State 


The North Dakota Legislature, how- 
ever, rejected the draft presented and 
passed a bill entitled, “An Act to Create, 
Define and Establish the Bar Association 
of the State of North Dakota,” and pro- 
vided for the publication of its proceed- 
ings and filing copies thereof with the 
State Bar Board and the State Libraries 
and as otherwise provided and making an 
appropriation for the expenses connected 
therewith. 

Section 1 makes all practicing lawyers 
of the State members of “The Bar Asso- 
ciation of the State of North Dakota.” 

Section 2 empowers it to adopt such 
constitution, by-laws and rules for gov- 
ernment as may be determined at its 
regular meetings and gives it power to 
disburse not to exceed $3.00 per member 
out of the State Bar fund. 

Thus the State of North Dakota has 
the honor of being the first to create a 
self-governing Bar, including within it all 
the attorneys licensed to practice in the 
State. It does not specifically give to the 


Bar Association the right to discipline its 
members, but such right is undoubtedly 
included in the provision that it “shall 
adopt such constitution, by-laws and rules 
for its government as may be determined 
by its regular meetings.” 

While your Committee prefer drafts of 
Acts similar to those recommended by the 
Ohio, Michigan and Minnesota State Bar 
Associations, they rejoice in the fact that 
one state -has taken definite action offi- 
cially organizing the Bar and giving it 
powers of self-government. 

Mr. London, secretary of the North 
Carolina Bar Association, reports that at 
the last meeting, held July 5 to 7, 1921, a 
resolution was unanimously adopted, di- 
recting the appointment of a committee 
to investigate the matter. This action was 
the result of a strong recommendation of 
such a bill by Mr. Thos. W. Davis, the 
retiring president of the Association. 

The Secretary of the Kentucky State 
Bar Association, whose annual meeting 
Mr. Daniel W. Iddings, President of the 
Ohio State Bar Association, addresseed on 
the subject, reports that as the Legis- 
lature meets this winter the Law Reform 
Committee appointed this year will no 
doubt give the matter attention. 

At the last session of the California 
Legislature which adojurned April 29, 
1921, a bill known as Assembly Bill No. 
894, being An Act to Create the State 
Bar Association of California and pro- 
vide for its membership, powers, etc., was 
introduced and referred to committee. 

The Nebraska State Bar Association, 
which has twice approved of the principle 
of a State Bar officially organized by legis- 
lative action, failed to approve the draft 
submitted at its annual meeting in De- 
cember last and the Committee is now 
working on a new draft. The reasons for 
the failure to approve the draft submitted 
were apparently similar to those which 
impelled the last conference to prefer rec- 
ognition and legislative organization of 
the State Bar as a body politic, to incor- 
poration. The Secretary says: “This 
Committee is working and will un- 


doubtedly have ready a report based upon 
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your recent article in the Journal of the 
American Judicature Society.” 

The Honorable J. C. Thompson, Presi- 
dent of the Wisconsin Bar Association, 
discussed the matter in his annual ad- 
dress in June and a Committee was ap- 
pointed to report at the next meeting of 
the Association. The Committee has al- 
ready met and taken up the matter. 

At the last meeting of the Wyoming 
State Bar Association a Bill for An Act 
to incorporate the State Bar was read 
and the President announced that it 
would be taken up later. 

At the 1917 meeting of the New Mex- 
ico State Bar Association Mr. O. I. 
Phillips, now Senator Phillips, suggested 
that “we foster a sentiment individually 
and collectively that will bring about leg- 
islative recognition of the Bar as a whole 
and will make membership in a duly in- 
corporated Bar Association and submis- 
sion to its jurisdiction, discipline and con- 
trol a condition precedent to the license 
to practice law.” Among other advan- 
tages to be gained he suggested that “Any 
action taken would be representative of 
the entire Bar,” and that “The responsi- 
bility would unconsciously result in the 
recognition and enforcement of higher 
standards.” At the last meeting of the 
same Association C. M. Botts, Esq., read 
a paper entitled “The Bar, a Body Pol- 
itic,” in which he ably reviewed the his- 
tory of the movement and strongly rec- 
ommended the passage of an act similar 
to the one presented in the December 
number of the American Judicature So- 
ciety Journal. The meeting directed the 
Chair to appoint a Committee on the sub- 
ject to report at the next meeting and 
ordered that Mr. Botts’ paper be printed 
and sent to all members of the New Mex- 
ico Bar with the request that criticisms 
and suggestions on the Act be sent to the 
Committee. 

At the meeting of the Georgia State 
Bar Association, June, 2, 3 and 4, 1921, 
Theodore A. Hammond, Esq., of the At- 
lanta Bar, read a paper on this same sub- 
ject in which he referred to and endorsed 
the action taken by this Conference and 


recommended the passage of appropriate 
legislation. 

Your Committee has not been able to 
obtain reports from all Associations which 
have discussed the matter but think that 
the foregoing review shows that the Bar 
is to become an officially recognized and 
organized body politic throughout the 
country generally. 

In conclusion we venture to suggest that 
the American Bar, as a whole, has had, 
in spite of the incompetence and unworth- 
iness of a few, maintained a high average 
of efficiency and character. It is not too 
much to say that, in ability and efficiency, 
it stands alone, even when we consider the 
standing attained by the many learned 
English barristers and French advocates. 
But it does not necessarily follow that it 
will continue, as a matter of course, to 
have the same high efficiency and distin- 
guished personnel. The Bar is a human 
institution, and, like all human institu- 
tions, it must go forward or backward; 
grow more vigorous or decay. Its future 
depends on conditions, and those rondi- 
tions will be determined in large part 
by the activities of this Conference and 
the Bar Associations of the country. The 
Bar has been strong because it has at- 
tracted the best educated, the most worthy 
and the most fit, and it has attracted 
them for generations because it held out 
to them a career in which honor mingled 
with profit. The honor growing out of 
the single fact that one is a member of 
the Bar has been greatly lessened by the 
circumstances already recited. Those fac- 
tors, however, have also greatly decreased 
the lucrative character of the practice. 

Protection of the Public 

We complain because lay agencies are 
usurping the field of the lawyer, but those 
lay agencies could never have come into 
serious competition with the profession if 
its standing had not, to a certain extent, 
been seriously undermined by the fa 
impressions resulting from isolated cases 
of misconduct and conditions which make 
it impossible for the Bar to become re- 
sponsible for the creation and enforcement 
of its own standards. The result is that 
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business, in many cases, avoids counsel 
where counsel is necessary, and individuals 
fail to seek legal assistance where such as- 
sistance is greatly to be desired. This is 
to the detriment of the lawyer, but 
equally to the detriment of society. The 
result is also an indifference on the part 
of the public to the fact that powerful 
agencies, in many instances, supplant the 
lawyer in fields where the technical knowl- 
edge of the lawyer is essential to the pro 
tection of the public. Complaint is made 
that certain trust companies traffic in 
legal services as merchants deal in mer 
chandise, and often give them in exchange 
for, or in the hope of, lucrative trustee- 
ships and patronage. Lavy agencies claim 
the right to practice conveyancing and the 
drafting of wills, although no subjects 
known require deeper learning in the law. 
Likewise, expert accountants and so-called 
tax advisers advertise in a most lurid 
fashion their ability to present all tax 
matters and advise the public in regard 
to every matter therewith connected, 
although it is obvious to everyone that 
correct conclusions in regard to such mat- 
ters require an interpretation of the pro- 
_ Visions of the statutes, a knowledge and 
understanding of the judicial decision, 
going back a century or more, and a well- 
grounded knowledge of the fundamentals 
of the common law. 


It is, of course, impossible to know a 
portion of the law without a correct un- 
derstanding of the law as a whole. 


In connection with the attempts of these 
lay agencies to practice law in some par- 
ticular field without having had the gen- 
eral training of lawyers, it may be per- 
tinent to quote a statement found in the 
report of the Special Committee to the 
Section of Legal Education and Admis- 
sions to the Bar of the American Bar As- 
sociation, appearing on page 227 of the 
tentative program and committee reports 
of the present meeting of the Association. 
This committee, of which Mr. Elihu Root 
is Chairman, refers to the suggestion that 
there must be different kinds of training 


to produce different kinds of lawyers, and 
says: 

“With this position we do not agree. 
* * * From the first interview with 
his client to the last step in litigation the 
lawyer must be trained to apprehend and 
to understand the pertinent facts in log- 
ical sequence, to perceive clearly the ques- 
tions of law presented and to extract from 
statutes and decisions the principles o° 
law applicable. And in every case, what- 
ever its nature, he must be able to apply 
the fundamental principles of the com- 
mon law.” 


Obviously, the interests of the state and 
public require that, in matters of legal 
advice of whatever character, the public 
be protected from unqualified lay agen- 
cies, as well as from the activities of in- 
competent or unscrupulous members of 
the Bar. 

We can not, however, expect the public 
to sympathize with this view until mem- 
bership in the Bar carries with it a guar- 
antee of honesty and efficiency and it is 
equally evident that we can not expect the 
profession to continue to be attractive to 
the best educated and most ambitious of 
our young men unless membership in the 
Bar is made a badge of honor and admits 


him to a field of practice in which he is ° 


not required to compete with lay agencies 
and unscrupulous practitioners. 

For these reasons your Committee is 
convinced that the matter most important 
to the future of the Bar is a practical 
carrying out of the recommendation of 
your Conference in favor of legislative 
action in the several states, recognizing 
the Bar of the State as a body politic and 
giving it power to govern itself, both in 
the matter of admissions and discipline. 

Respectfully, 

CLARENCE N. Goopwin, Chairman, 

JAMES BYRNE, 

W. H. H. Pratt, 

Tuomas W. SHELTON, 

CLEMENT MANLY, 


Committee. 
Cincinnati, Ohio, August 29, 1921. 
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